Procurement & Property Division
Policy Memorandum

Subject: Processng GAO and Agency Protests Resulting from
the Procurement Process

Didribution: Date: 3/9/1999 This Replaces.
ARS: PAOs 3/27/2001 (changed ARSDirective
FD PPD Point of Contact) | 212.13
PPD

Background In concert with the Nationa Performance Review, ARS Directive
212.13, Processing Protests Resulting from the Procurement Process,
was canceled because 4 CFR Part 21 (GAO Bid Protest Regulations),
FAR Subpart 33.1 and AGAR 433.104 provide regulatory
requirements for processing protests to the Agency and the GAO. This
memorandum provides information concerning the processng of GAO
and Agency protests within ARS.

Responsihilities Responsibilities for processng GAO and Agency protests are as
follows

GAO PROTEST

ARS GAO LIAISON (Procurement Analyst in the Policy Branch,

PPD)

C Acts asthe sangle point of contact for the GAO noatification of
protests within the Agency;

C Notifies the Contracting Officer (CO) of the protest and the
due date for the Agency report;

C Provides a copy of the protest to the CO onceiit isreceived
from the GAOG,;

C Ensures that the CO submits the proposed Agency Report to
the ARS GAO Liason within 7 working days prior to the
required submission date at the GAO;




Reviews the Report (including the Memorandum of Law) for
completeness and ensures that the document, aong with Policy
Branch comments, is forwarded to the Director, Procurement
and Property Divison (PPD) for review within 1 working day;
Ensures that the Director’ s comments are forwarded to the CO
within 3 working days of submission;

Furnishes a copy of the Agency Report to the USDA Senior
Procurement Executive smultaneoudy with submission to the
GAO; and

Answers questions concerning interpretation of the FAR
requirements and Agency protest procedures.

THE CONTRACTING OFFICER FOR THE ACTION BEING

PROTESTED TO GAO

C

Within 1 day fax a copy of the protest to Gary Butler, OGC,
(Phone: 202-720-5824; Fax: 202-720-5837), and to the ARS
GAO Liason, if protest isfiled with the procuring CO, dong
with their phone number and E-mail address, and request the
assignment of an attorney.

Provide to the OGC attorney, the following:

Copy of solicitation and dl amendments;

awardee's bid or proposd;

protestor's bid or proposal;

abstract of bids,

source sdlection recommendation; and

copy of Statement of Relevant Facts.

Comply with the GAO protest regulations set forth in 4

CFR Part 21 (GAO Bid Protest Regulations), FAR

Subpart 33.1 and AGAR 433.104. Enclosure 1

provides asummary of the Bid Protest Requirements

st forth in these Regulations. Enclosure 5 providesthe

GAO Protest - Chart of Relevant Time periods. Also,

the Sixth Edition of “Bid Protests & the GAO: A

Descriptive Guide” previoudy furnished, provides

useful information on the GAO's bid protest process.

C Provide a copy of the Agency Report to the ARS
GAO Liaison 7 working days prior to the required
submission dateto GAO. Enclosure 2, GAO Protest
Report Exhibits, provides a summary of information
required to be included in the Agency Report.

DO OO OO,




Enclosure 3 isasample format for the “Contracting
Officer’s Statement of Relevant Facts’. To avoid
conflicts between the Memo of Law and the
Contracting Officer's Statement of Relevant Facts,
ensure that the atorney reviews statement of facts prior
tofind.

C Complete report and file with the GAO within 30 days
after receipt of protest.

OGC ATTORNEY ASSIGNED

C Provides legd advice;

C Reviews and makes recommendations on the COs Statement
of Relevant Facts,

C Prepares the Memorandum of Law, which becomes part of the
Agency Report;

C Provides lega counsd during any hearings, and

C Déiversthefind Agency Report to the GAO by the required

submission date.

AGENCY PROTEST

ARSLIAISON (Procurement Analys in the Policy

Branch, PPD)

C Assgsin the use of dternative dispute resolution techniques,

C Reviews the report for adequacy and completeness and
ensures that it is forwarded to Director, PPD for review and
concurrence, within 2 days,

C Assigsin the independent review process of the Agency
protest, if gpplicable;

C Reviews the request for award in the face of a protes; i.e.,
urgent and compelling reasons; and

C Answers questions concerning interpretation of the FAR

requirements and Agency protest procedures.




CONTRACTING OFFICER FOR THE ACTION BEING
PROTESTED

C Responghility for the processing of the Agency Protest;

C Use best effortsto resolve dl concernsraised by an interested
party through open and frank discussions, prior to receipt of a
protest;

C Where appropriate, consder the use of dternative dispute
resolution techniques, (i.e,, third party neutras, and another
agency personndl) as acceptable protest resolution methods.

C Ensure that Protests include the following information, if not,
these may be grounds for dismissa of the protest:

(i) Name, address, fax and telephone numbers of
the protester;

(i) Solicitation or contract number;

(i) Detailed statement of the legd and factud
grounds for the protest;

(iv) Copies of rdlevant documents;

(V) Request for aruling by the Agency;

(vi) Statement asto the form of relief requested;
(vii) All information establishing thet the protester
isan interested party for the purpose of filing a protest;
and

(viii) All information etablishing the timeliness of
the protest.

C Protests may be filed with the Head of the Contracting Activity
Designee (HCAD) or the CO. If protest isfiled with HCAD, a
complete copy should be furnished to the CO no later than 1
day after filed with the HCAD. Enclosure 4 provides a
summary of the Agency Bid Protest Requirements set forth in
the regulations. Enclosure 6 provides the Agency Protest -
Chart of Relevant Time Periods.

C An Agency protest does not extend the time for obtaining a
stay at GAO.




ol

OGC ATTORNEY

C Provide legal advice and counsel concerning the protest to the
CO.

Action Required by REE Ensure compliance with the regulaionsin 4 CFR Part 21, FAR
Contracting Officers Subpart 33.1 and AGAR 433.104.

PPD Point of Contact Headquarters/Area Office Cognizant Procurement Anays,
Policy Branch, 301-504-1725

Approved I
Richard G. Irwin, Director
Procurement and Property Divison

6 Enclosures




Subject Area

1. Timefor Filing aProtest to GAO

2. Sugpension of Performance

Enclosurel

SUMMARY OF GAO BID PROTEST REQUIREMENTS

Reguirement

Protest must be filed not later than 10 calendar
days after the protester knew or should have
known the basis of protest or 5 days after
debriefing, whichever is earlier.

Note If adgnificant legd issueisa sake, the
GAO may accept an otherwise untimely protest
(4 CFR Section 21.2 ().

Exception: Protests chdlenging competitive
procurements when a contractor requests a
datutorily required debriefing. Debriefings are
required only if requested in writing within 3
daysof; a) notice of dimination from
competitive range or; b) notice of contract
award. The protest shdl not be filed before the
debriefing date offered to the protester but shall
befiled not later than 5 calendar days &fter the
debriefing date.

If an Agency-leve protest wastimely filed,
subsequent protest to the GAO must be within
10 calendar daysof actud or congructive
knowledge of adverse Agency action.

The CO must immediatdy suspend
performance pending resolution of the protest
within the Agency if aprotest is recaived within
10 calendar days after contract award or
within 5 calendar days after a debriefing date
offered to the protester under atimely
debriefing request, whichever islater. If
continued performance isjudtified, awritten
justification or determination shall be approved
by the HCAD.




3. Submission of Agency Report to the GAO

4. Protestor's Comments on the Agency
Report to the GAO

5. Hearings

6. Decisonshby the GAO

Note: Because of time line, non-required
debriefings should be given, if a dl, beyond
the 10 days after award period to diminate
mandatory suspension of performance.

30 calendar days after telgphonic notice of the
protest to the GAO. A copy of the report must
be smultaneoudy provided to the ARS GAO
Liaison for forwarding to the USDA Senior
Procurement Executive,

At least 5 calendar daysprior to thefiling of
the Agency report, where specific documents
materid to the digpostion of the protest have
been requested, the Agency must provide alist
of those documents. The CO must provide al
interested parties and the GAO alist of those
documents and any portions thereof that they
intend to withhold from the protester and the
reasons for the proposed withholding.

Any objections by the protester to the scope of
the Agency’ s proposed
disclosure/nondisclosure of documents must be
filed within 2 calendar days after receipt of the
lig.

Filed with the GAO within 10 calendar

days after receipt of the report. Copies
provided to contracting Agency and other
participating parties. If ahearing ishedd, these
comments are due within 5 days of the hearing.

May be held at the request of the Agency, a
protester, or other interested party. (eg.,
awardee). Held a the GAO in Washington
and at the discretion of the GAO, at other
locations, or by telephone.

Within 100 calendar days dter filing the
protest.




7. Express Option

8. Sustained Protest

May be requested by either party, or the GAO
may invoke on itsown. Requests must be filed
within 5 days of protest filing.

Must be suitable for resolution within 65
calendar days (decison by GAO must be
within 65 calendar days after filing a protest).

The Agency Report is due to GAO within 20
calendar days.

Protester’ s comments on the Agency Report
must be filed with the GAO and other parties
within 5 calendar days after receipt of the
report.

OR

Consolidated comments on the Agency Report
and hearing are due within 5 calendar days
after hearing or as specified by the GAO.

The protester shdll filetheir clam for cost with
the contracting agency within 60 calendar
days after receipt of the GAO's
recommendation.

Note: If ANY deadline falls on aweekend OR Government holiday, the deadline is extended to the
next business day.




Enclosure 2
GAO PROTEST REPORT EXHIBITS

Supporting documents required to determine the vdidity of a protest are submitted in the Agency
Protest Report. Documents are to be arranged in chronologica order within each submission, earliest
documents first; bound on the left margin (where practicable); numbered (whole numbers only); tabbed:;
and indexed. At aminimum, a copy of the following documents shdl be included in the Agency Report
to the GAO:
1 The protest;
2. The offer submitted by the protesting offeror;
3. The offer being consdered for award or being protested;
4, All relevant evauation documents;
5. The solicitation, including the specifications or portions relevant to the protest;

6. The abstract of offers or relevant portions;

7. Any other documents that are relevant to the protest, including documents specificdly
requested by the protester;

8. If applicable, the determination and findings to proceed with awvard and/or to continue contract
performance;

9. The CO sgned statement of relevant facts, including abest estimate of the contract vaue. The
gatement isto set forth findings, actions, recommendations, and any additiond evidence or
information not provided in the protet file that may be necessary to determine the merits of the
protest;

10. Memorandum of Law (to be prepared by the OGC attorney assigned to the protest); and

11.  Alig of parties being provided the documentation.




Encl osure 3
***SAIVPLE***

UNI TED STATES GENERAL ACCOUNTI NG OFFI CE
OFFI CE OF THE GENERAL COUNSEL
PROCUREMENT LAW DI VI SI ON
WASHI NGTON, DC 20548

CONTRACTI NG OFFI CER' S STATEMENT OF FACTS

1. On May 29, 1997, the United States Departnment of
Agriculture (“USDA”), (“KCMDJ') issued solicitation no. KCMO 02- N- 9¥(t he
“Solicitation”) for the acquisition of janitorial services
for one base year and two one-year options at the Federal Buil ding, 8¢
Par kway, Kansas City, M ssouri.

2. The Solicitation was a Request for Proposals (“RFP"), sefl asi
smal | businesses, and stated that the award “w ||l be nade to the pffer
the | owest cost and technically acceptabl e proposal”.

3. KCMO held a site visit on June 12, 1997. As a result of@this
visit, KCMO issued Amendnent A/ 01 on June 18, 1997 to clarify issfges r
during the site visit.

4. Section L of the RFP stated an information requirenent fjgr th
techni cal proposal s:

L.9 | NFORMATI ON TO BE | NCLUDED | N TECHNI CAL PROPOSALS

In order to receive maxi num consi deration in the

techni cal evaluation process, O feror’s technica

proposal nust address all of the areas outlined bel ow

(a) Conpleted Section K, Representations and Certificat@ ons




(b)

Experi ence and Past

consi deration for award,

three Janitori al

1/

RFP p. 82,

§ M1 (Db).

Per f or mnce:

2

To receive maxi mu

O ferors shall submt at

ast



contract references, current and previous

wi th whom you have had a continuous working rel ati
not |l ess than one year of continuous service, wthi
| ast five (5) years. Contract references submtte
conparabl e in characteristics and approxi mate

size of the federal building to be nmaintained unde
contract. Each reference

subm tted nmust provide the foll ow ng

i nformation:

(1) Name of contracting activity, contract
nunber and type

(2) Two customer contact points with nane,
title, valid tel ephone nunbers, and
contract nunber.

(3) Building nane, |ocation, and type of
space (i.e., office warehouse, mlitary housi

(4) Building square footage
(5) Period of perfornmance
(6) Annual contract value (enphasis added)
5. Section Mof the RFP stated the evaluation factors thus:

M 1 EVALUATI ON FACTORS FOR AWARD

(a) The Governnent will make award to the
responsi bl e of feror whose offer conforns to
the solicitation and i s nost advantageous to
t he Governnent, price and other factors
specified herein considered. For this
solicitation the Government will consider the
of feror’s past performance record in
providing simlar services and the price.

shi
t ha
nmust

t hi:

, et



The past performance factor and price factor
are approxi mately equal in ternms of
i nportance.

(b) The Governnent will rank offerors fromthe

| owest to the highest based on the total

eval uated price submtted in response to this solicitat@on
Governnent will then

eval uate the past perfornmance record of

of ferors beginning with the offeror

submtting the |l owest priced offer and noving

to the second | owest, third |lowest, etc. The

award will be made to the offeror with the
| owest cost and technically acceptable
proposal. Governnent nmay award the contract

to an offeror with a higher price but a
better past performance record. The past
performance record of higher priced offerors
wi Il not be evaluated or otherw se consi dered
except as provided in paragraph (c) bel ow.

(c) If an award is not nmade based on initia
of fers wi thout discussion as is contenpl ated
by this solicitation (see FAR 52.215-16
(Al'tl1)), the past performance record of all
offerors included in the conpetitive range
wi |l be evaluated and considered. After
recei pt of best and final offers, the trade
offs, if any, between price and past
performance will be made in selecting the
successful offeror for award.

(d) The total evaluated price for evaluation wl
be cal cul ated by utilizing the follow ng
formul a:

(1) The nonthly prices offered in part I,
Section B, Item2, will be multiplied by
12 months for the base year and for each
option period.




(2) The option to extend wll be eval uated
by multiplying the nmonthly price for
Options | and Il by 12 nonths.

(3) The extended amounts from (1) and (2)

above will be totaled to determ ne the
total evaluated price.

M 2 EVALUATI ON OF OPTI ONS FAR 52.217-5 (JULY 1990)
(a) Except when it is determ ned in accordance
with FAR 17.206(b) not to be in the
Government’'s best interests, the Governnent
will evaluate offers for award purposes by
adding the total price for all options to the
total price for the basic requirenent.
Eval uation of options will not obligate the
Governnent to exercise the option(s).
4. Proposals in response to the RFP were due July 2, 1997.
(14) offerors responded. The Contracting O ficer ranked all off
| owest price to the highest price based on the total evaluated pr
in response to the solicitation.
5. The technical evaluation team was given the technical pr
the | owest priced offer to evaluate. |If the contractor nmet the r
of conparabl e service and experience, the contractor’s past perf

references were evaluated. |If the score fromthe contractor’s p

performance referenced achieved the conpetitive range, that contr

be awarded the contract. |f the proposal failed to neet the

posa
qui r

manc



6
requi renents of conparable service and experience, or the score f
contractor’s past performance did not achieve the
conpetitive range, the evaluation team noved on to eval uate the
cost proposal.

6. Past performance references were rated on five performn
st andards: a) responsiveness; b) recurring deficiencies; c) foll
conpl aints; d) on-schedul e performance; and e) staff turn-over.
five standards was worth a maxi mum of ten points. Therefore, eacg
successful reference could provide the offeror with fifty points.
providing the required m nimumthree references, all fully-succes
of feror could conceivably accrue 150 eval uati on points.

7. The technical evaluation board determ ned the conpetitiv
m nimum to be 75 out of 150 points (50% of fully satisfactory).
three technical evaluators who rates the offerors’ references.
evaluators first verified if the offeror provided the six requir
each of the three referenced: a) nanme of contracting activity, ¢
and type; b) two custonmer contact points with nanme, title, valid

nunbers, and contract nunber; c¢) building nane, location, and ty

(i.e., office warehouse, mlitary

omt

ext -

ful,

ran

her e



7
housing, etc.); d) building square footage; e) period of perfor ce;
annual contract value. |If the offeror’s
reference did not neet the six requirenents the offeror received scc
zero for that reference.

8. If the offeror’s references nmet the six requirenents, thg tec
eval uators called the offeror’s referenced and asked questi ons refatec
five performance standards. The evaluators each awarded points t he
foll owi ng scal e:

Above Average 9-10 points

Aver age = 5-8 points

Bel ow Average -4 points

Unsati sfactory O=points
Total points for each reference could potentially add up to 50 pognts
performance standards x 10 points) from each evaluated total poings fc
three references could add up to 150 points from each eval uator

9. The technical evaluation board averaged the individual pjgst
performance reference scores given by each evaluator to each reffgrenc
addi ng together all three evaluator’s scores per reference and digidir
value by three. Utilizing the above scale, the technical eval uatfgon k

determ ned that to be considered technically acceptable, the offefor

tn

ref erenced




shoul d equate to at |east “Average.” Since “Average’” was
assigned 5-8 points, the board determ ned that the collective
score should be at |east 75 points (5 points x five standards = X t
references = 75). It would be possible for an offeror to achi evegthe
conpetitive range even with on conpletely unsatisfactory past refgrenc
averaged scores of 50, 25,
and 0). This allowed for a flawed past performance to be offset Py ak
aver age performance on another contract.
10. UKO bid a price of $459,447.00 for this contract. UKO @l so
submtted five past performance references in its offer
Bel ow i s the consensus of the technical evaluation board:
a. FAA, ARTCO - 130,000 sq. Ft. - This reference did t m
the m ni num si ze standard of the RFP
b. Mass. State Lottery - 150,000 sq. ft. (total of 5
bui I dings). Meets the m ninum size standard;
cC. Green Airport, FAA - $23,100 a year. O feror did t
provi de building square footage. Nonresponsive to

requi renments of RFP. Contract val ue indicate not nmpail

to this contract.
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d. Logan Airport, FAA - $22,800 a year. Offeror did t
provi de building square footage. Nonresponsive to
requi rements of RFP. Contract val ue indicates not
conparable to this contract.

e. Thomaston Lake, U. S. Arny Corp. - $21,052 a year f Pul
Park Cleaning. Offeror did not provide building s@uare
f oot age. Nonresponsive to requirenents of RFP. tra
val ue indicates not conparable to this contract. ntri
type not conparable to this contract.

11. O UKO s five submitted references, four of the five wefe
nonresponsive to the RFP requirements. Three of the five referenges c
contain the building square footage, as required, and therefore cpuld
counted toward the technical score. These three past reference cgpntre
for val ues ranging from $21, 052. 00 to $23,100.00 per year. The verr
cost estimate for this contract was $175, 000. 00 per year ($525,00®.00
and received offers ranging from $141, 188. 00 per year ($423, 564. t ot
$312, 000. 00 per year ($936,000.00 total). These three of UKO s st
performance references were for contracts approximtely 13% the vl ue

contract, and were determ ned by the technical evaluation board tp be
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conparable in size. One of the three references was for cleanin
park, which was determ ned to be a service not conparable to bui
janitorial service. O the two remaini ngUKO references, one was
square feet, which did not nmeet the conparable size m ninmumof 1
feet. The final reference, for 150,000 square feet, net the co
standard. However the RFP required a m nimum of three janitorial
ref erences.

12. UKO provided five references, yet three of the five wer
nonr esponsi ve due to a lack of information, another was inconpar
| eaving UKO with but a single reference that was responsive and c
fully-successful score on this single reference could yield a max
poi nts. Based on the technical evaluation board s determnm nation
of feror who did not achieve at |east 75 out of 150 points (one-h

maxi mrum score), UKO s proposal was found technically unacceptabl

mpar
mum

hat

f of

13. The technical evaluation board proceeded to rate the nefft-1o

cost offer. The board determ ned that the | owest-cost technical
proposal was subm tted by Universal Building Miintenance, Inc. (

Sunri se Avenue,

Suite 101, Las Vegas, Nevada, for the amount of $489, 442.
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14. On July 23, 1997, in accordance with the Federal Acqui sgtion
Regul ation (FAR) 15.003(a)(2)(i), the CO sent letters to the unsugcess
bi dders inform ng them of their |oss.
15. On August 4, 1997, the CO awarded to UBM contract
no. 53-645S-7-0004.

16. On August 4, 1997, UKO notified the CO by facsimle traffsm s

that it had filed a protest with the GAG




Enclosure 4

SUMMARY OF AGENCY BID PROTEST REQUIREMENTS

Subject Area

1. Timefor Filing a Protest to the Agency

2. Suspension of Performance

3. Agency Decisons

Requirement

Protest must be filed within 10 days after
contract award or within 5 days after a
debriefing date was offered to the protester.

Protests of dleged improprietiesin a solicitation
shdl befiled prior to bid opening or the closing
date for receipt of proposas.

All other protestsfiled no later than 10 days
after the basis of protest is known or should
have been known, whichever is earlier.

Subsequent protest to the GAO must be filed
within 10 days of knowledge of initid adverse
agency action

Protesters who file protests with the HCAD
shdl furnish a complete copy to the

CO no later than 1 day after the protest is
filed with the HCAD.

Upon receipt of a protest prior to award, a
contract may not be awarded, pending agency
resolution of the protest, unless

contract award is justified, in writing, for urgent
and compelling reasons.

Resolution of agency protests within 35 days
after the protest isfiled.

Agency decisons shdl be written, well-
reasoned and explain the agency position.
Decigons shdl be provided to the protester
using amethod that provides evidence of
receipt.




The written find decison shdl indude a
paragraph substantialy as follows:

“This decison shdl befind and conclusve
unless a further written notice of protest is
filed with the GAO in accordance with

4 CFR Part 21. Neither thefiling of a protest
with USDA nor thefiling of a protest with the
GAO dfectsyour right to filean actionina
digtrict court of the United States or the United
States Court of Federal Claims.”




Enclosure5

GAO PROTEST - CHART OF RELEVANT TIME PERIODS

REQUIREMENT

TIME PERIOD

Fling a Protest Solicitation - before bid opening or the closing
date for receipt of proposals.
Other Matters - 10 calendar days.
Suspension of Performance Protest recelved within 10 calendar days after

award.
5 cdendar days after debriefing date.

GAO Natification to Contracting Agency

No later than 1 day.

Agency Report to GAO
Requested Documents List
Objections to Disclosure/Nondisclosure
of Documents

30 days.
5 cdendar days before filing.
Within 2 cdendar days after receipt of thelidt.

Comments on the Agency Report Within 10 calendar days after receipt of report.
Within 5 cdendar days of hearing.

Hearing Held

GAO Decison Within 100 calendar days.

Express Option Within 5 calendar daysif Protest Filing
GAO Decigon within 65 caendar days.
Agency Report to GAO within 20 calendar
days.
Protester’s Comments on Agency Report within
5 cdendar days.

Sustained Protest File clam for cost within 60 caendar days of

GAQ' s recommendation.







Enclosure 6

AGENCY PROTEST - CHART OF RELEVANT TIME PERIODS

Filing a Protest Solicitation - before bid opening or the closing
date for receipt of proposd
Other Matters - 10 calendar days

Suspension of Performance Prior to award - no contract award, unless
urgent and compdlling reasons are judtified

Agency Decisons Within 35 days of filing

Subsequent Protest to GAO Within 10 calendar days of adverse agency

action




